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l. INTRODUCTION

Paragraph 31 (iii) of the Doha Ministerial Declévatinstructs Members to negotiate the reductign or
as appropriate, elimination of tariff and non-tbiérriers to environmental goods and serviced) wit
view to enhancing the mutual supportiveness ofetiatd environment. Underlying the mandate is the
view that reducing tariff and non-tariff barriers trade in environmental goods and services will
promote access to and use of environmental techrsi@nd services and, thereby, help in managing
a range of environment and development issuesrénviental goods and services are produced and
used by developed and developing countries alikesariberalizing trade is seen as a way to improve
market access and to further the commercial, enmiental and developmental goals of WTO
Members, simultaneously producing “win-win-win” comes"

Despite the importance of this mandate, advandiegnegotiations has proven challenging to WTO
Members. Agreeing a definition of “environmentabds” has remained elusive. WTO Members have
grappled with a range of technical issues about tffjpe and treatment of different kinds of
environmental goods. More recently, discussionsaandiverse approaches to the negotiations — the
“list” approach and the “project” or “integratedpproach — have slowed progress. Responding to this,
Ministers at the WTO Hong Kong Ministerial Meetiimg December 2005 instructed Members to
“complete work expeditiously under paragraph 3L@i the Doha Agenda”. WTO Members have
recognized both the importance of this mandateedkas the large volume of work that remains to be
undertaken, and so there seems to be renewedsinternelentifying ways to encourage convergence
among different views and approaches and to mavediotiations forward.

This paper seeks to identify a range of opportesito secure convergence in the paragraph 31(iii)
negotiations taking place in the WTO Committee aadé and Environment meeting in special
session relating to environmental goods. The papermences by examining a range of relevant
international agreements and declarations, incudimultilateral environmental agreements with
obligations relating to the transfer of environnadigtsound technologies. It then offers a brietdrig

of the WTO negotiations and a description of thedind project/integrated approaches, summarizing
the main questions raised about each approachdpppents of the other and by WTO Members who
have not formally aligned themselves with eitheprapch. The paper does not aim to evaluate these
approaches, but rather recognizes that a rangenckeens have been raised by different participants
the negotiations, and suggests that an effort dareeconvergence is both possible and desirable for
WTO Members given the importance and complexityhef mandate’s subject matter, as well as the
timing of the Committee on Trade and Environment&sk in relation to that of other relevant WTO
negotiating groups and the WTO Doha Work Prograrimgeneral.

This paper has been drafted in the context of ae@ennternational Academic Network-funded
research project entitlefechnology Transfer, Trade, and the Environmentniting Synergy for
Sustainable Development among the World Trade Osgdon and Multilateral Environmental
AgreementsImplemented through collaboration between thevehsity of Geneva, the Graduate
Institute of International Studies, UNEP, UNCTADdathe International Network for Environmental
Compliance & Enforcement, the project seeks, amotiger things, to research critical issues
concerning the relationship between technologysfeantrade and the environment and to draft and
disseminate practical publications on a range pit) including on the status and main issuesrayisi
in relevant negotiations at the WTCrhis paper addresses these goals by examiningtahes and
main issues arising in the WTO negotiations on remvnental goods, their linkages with obligations
in relevant international instruments and multilateenvironmental agreements, as well as practical

! Negotiations on Environmental Goods — Submissiché@yJnited State€ July 2002, ( TN/TE/W/8)
2 For further information on the project see the 8 xebsite athttp://www.ruig-
gian.org/research/projects/projectlg.php?ID=136




ways the negotiations might advance to promotestiaed objectives of the WTO and these other
instruments.

Il. THE IMPORTANCE OF ENVIRONMENTAL GOODS AND TECHNOLOG IES

The environmental goods negotiations at the WTCOehav important role to play. Environmental
goods, including environmentally sound products taatinologies, contribute to addressing the most
pressing environment and development challengésgfdmmanity’ Climate change alone threatens
to cost the equivalent of “at least 5% of global B5Bach year” and if a wider range of risks are
considered “could rise to 20% of GDP or mo‘FeEcosystems, too, are under threat, resulting in a
“substantial and largely irreversible loss in theedsity of life on Earth”, serving as a “barriey t
achieving the Millennium Development Goalsand holding serious implications for business,
industry and trad&.Most vulnerable to these changes are poor comimsndind countries, which
regularly lack the capacities and resources requaenitigate and adapt to these changes.

Environmental goods and technologies offer an ingmrpart of the solution. Addressing climate
change requires access to environmental technglagiareas such as renewable energy, and energy
savings managemeh8Sustaining ecosystems and the communities relyithem requires access to
technologies for environmental monitoring and foamagement of air and water, soils and solid
wastes. Environmentally sound technologies androgmvironmental goods are consequently a
central focus of numerous multilateral environmeatreements (MEASs) and the outcomes of many
major international instruments and declaratibns.

Major international instruments and declarations

The Rio Declaration, adopted at the 1992 Rio Eadimmit, provides that:

% There is no single internationally agreed defimitdf the terms environmentally sound technologyjrenmental
good, or environmental services. The OECD/EUROSMghual defines the environmental goods and sesvice
industry as encompassing “activities which prodgoeds and services to measure, prevent, limit,miza or correct
environmental damage to water, air and soils, dsasgroblems related to waste, noise and ec@systThis
includes cleaner technologies, products and sentiw reduce environmental risk and minimize gmhuand
resource useThe Environmental Goods and Services Industry: Mafar Data Collection and Analysis
OECD/EUROSTAT 1999 at 9). Agenda 21 defines envirentally sound technologies to include environmlenta
goods and services (Agenda 21, Chapter 31, pata@d, see below). From a WTO perspective, thdymt or
“hardware” component of many environmental techgige would likely be considered a “good” for thepases of
WTO agreements. The “soft” component of environraktgchnologies — such as know-how and proceduieeften
provided through what the WTO would define as “gmrs”. Regardless of the definition adopted, élear that there
is substantial overlap between the concepts ofenriental technologies, goods and services. Coesdiguthe
coverage of WTO negotiations on environmental gadsservices is likely to overlap significantlytivthe coverage
of other international obligations and discussiaating to environmentally sound technologies.

4 Stern Review: The Economics of Climate ChaBkgecutive Summary, available attp://www.hm-
treasury.gov.uk/independent_reviews/stern_reviean@nics_climate change/sternreview_index.cfm

5 Report of the UN Millennium Ecosystem AssessmEntsystems and Human Wellbeing: Synthesis (Sunfotary
Decision-makers)available athttp://www.millenniumassessment.org/documents/d@nir356.aspx.pdf

% Report of the UN Millennium Ecosystem AssessmEntsystems and Human Wellbeing: Opportunities and
Challenges for Business and Indusayailable at:
http://www.millenniumassessment.org/documents/d@nir353.aspx.pdf

'S Pacala and R. SocoloBtabilization Wedges: Solving the Climate Problentlie Next 50 Years with Current
TechnologiesScience Magazine, Volume 305, 13 August 2004 |avi@ at:http://carbonsequestration.us/Papers-
presentations/htm/Pacala-Socolow-ScienceMag-Augpad4

8 For an overview of MEA provisions relating to tediogy identification and transfer séePreliminary Analysis of
MEA Experiences in Identifying and Facilitating fheansfer of Technology — What Insights Can Be Dréawv the
WTO EGS Negotiationg®NEP, 2007). For a broader review of relevargrinational instruments, setNCTAD,
Compendium of International Arrangements on Transfd echnology: Selected Instruments
(UNCTAD/ITE/IPC/Misc.5) available dtttp://www.unctad.org/en/docs/psiteipcm5.en.pdf




States should cooperate to strengthen endogenopacitabuilding for sustainable
development by improving scientific understandifgotugh exchanges of scientific and
technological knowledge, and by enhancing the dgweént, adaptation, diffusion and
transfer of technologies, including new and inniveatechnologies (Principle 9).

Agenda 21 similarly emphasizes the importance efrenmental technologies, goods and services.
Chapter 34 on transfer of environmentally sounchitetogy, cooperation and capacity building
defines environmental technologies to include gaodbservices:

Environmentally sound technologies are not jusividdal technologies, but total systems
which include know-how, procedures, goods and sesyi and equipment as well as
organizational and managerial procedures. Thisigaplhat when discussing transfer of
technologies, the human resource development aod locapacity-building aspects of
technology choices, including gender-relevant aspeshould also be addressed.
Environmentally sound technologies should be coinleatvith nationally determined socio-
economic, cultural and environmental prioritiesré@maph 34.3).

It states that:

There is a need for favourable access to and gap$fenvironmentally sound technologies,
in particular to developing countries, through suige measures that promote technology
cooperation and that should enable transfer ofssacg technological know-how as well as
building up of economic, technical, and managecagpbabilities for the efficient use and
further development of transferred technology. Tedbgy cooperation involves joint efforts
by enterprises and Governments, both suppliereafriology and its recipients. Therefore,
such cooperation entails an iterative process uiwglgovernment, the private sector, and
research and development facilities to ensure #®& possible results from transfer of
technology. Successful long-term partnerships @hrielogy cooperation necessarily require
continuing systematic training and capacity-buitdat all levels over an extended period of
time (Paragraph 34.4).

The importance of environmental technologies, gaous services is also reflected in other Chapters
of Agenda 21 such as those relating to changinguwuaption patterns (Chapter 4) and protection of
the atmosphere (Chapter 9).

The role and importance of technology transfer pecffic contexts is further elaborated in the
Johannesburg World Summit on Sustainable DevelopitW¢8SD) Plan of Implementation, which
emphasized that:

The gap between developed and developing courpo@ds to the continued need for a
dynamic and enabling international economic envitent supportive of international
cooperation, particularly in the areas of finarteehnology transfer, debt and trade, and full
and effective participation of developing countries global decision-making, if the
momentum for global progress towards sustainabileeldpment is to be maintained and
increased (paragraph 4)

When considering the available means for implemegmgustainable development, the WSSD Plan of
Implementation further states that:

The internationally agreed development goals, dlioly those contained in the Millennium
Declaration and Agenda 21, as well as in the ptgden of action, will require ... access to



and transfer of environmentally sound technologies concessional or preferential basis, as
mutually agreed. (paragraph 75)

Specifically in the context of international tradiee WSSD Plan of Implementation emphasizes the
importance of technology transfer and calls foorff to:

Enhance the benefits for developing countries, @l as countries with economies in

transition, from trade liberalization, includingrélugh public-private partnerships, through,
inter alia, action at all levels, including throufjhancial support for technical assistance, the
development of technology and capacity-buildingeéeeloping countries... (paragraph 90)

The WSSD Plan of Implementation refers repeatedlytite role of environmental goods and
technologies in the context of specific issue amash as poverty eradication, food security, eco-
efficiency, energy, transportation, waste manageémfrash water, climate change, agriculture,
desertification, biodiversity, forests and publaalh, as described further in Annex *.

Multilateral environmental agreements

The importance of access to and transfer of enwiggrially sound technologies is also reflected @ th
text of many MEAs and in the documents developedh®yr Conferences of Parties and various
subsidiary bodies. The UN Framework Convention bm&e Change, for example, provides that:

...promote and cooperate in the development, apitaind diffusion, including transfer, of
technologies, practices and processes that condailice or prevent anthropogenic emissions
of greenhouse gases not controlled by the MonPeatbcol in all relevant sectors, including
the energy, transport, industry, agriculture, foxeand waste management sectors” (Article

4(1)(c)).
The Convention further provides that:

The developed country Parties and other developetieB included in Annex Il shall take all
practicable steps to promote, facilitate and firgaras appropriate, the transfer of, or access
to, environmentally sound technologies and know-htaw other Parties, particularly
developing country Parties, to enable them to impglet the provisions of the Convention
(Article 4(5)).

The Kyoto Protocol to the UN Framework ConventionQlimate Change calls on developed country
parties to “provide such financial resources, idoig for the transfer of technology, needed by the
developing country Parties to meet the agreedrfatemental costs of advancing the implementation
of existing commitments” (Article 11).

Decision 4/CP.7 of the Convention’'s Conference atiBs regarding the development and transfer of
technologies establishes a framework for meaningiotl effective actions to enhance the
implementation of Article 4(5) of the Conventiomdastates:

The successful development and transfer of [enmietally sound technologies] ESTs and
know-how requires a country-driven, integrated apph, at a national and sectoral level.
This should involve cooperation among various dialders (the private sector, governments,
the donor community, bilateral and multilateraltitogions, non-governmental organizations
and academic and research institutions), includuigyities on technology needs assessments,
technology information, enabling environments, citgabuilding and mechanisms for
technology transfer. (Decision 4/CP.7, Annex, peaply 2, “Overall approach”)



The Decision calls for analysis of barriers to tealbgy transfer and responses on a sectoral basis:

Technology needs and needs assessments are aceeintfy-driven activities that identify
and determine the mitigation and adaptation teduyolpriorities of Parties other than
developed country Parties, and other developedeBarot included in Annex I, particularly
developing country Parties. They involve differstidkeholders in a consultative process to
identify the barriers to technology transfer andamges to address these barriers through
sectoral analyses. (Decision 4/CP.7, Annex, pa@yB)

The Decision identifies as one area for capacitidimg for the transfer of, and access to,
environmentally sound technologies and know-how:

Strengthening of the capacities of existing nafioawad regional institutions relevant to
technology transfer, taking into account countryd aector-specific circumstances, including
South-South cooperation and collaboration (Decigi@P.7, Annex, paragraph 18(e))

Discussions of technology transfer have taken pleten the Conference of Parties, the Subsidiary
Body for Scientific and Technical Advice (SBSTA) agll as in the Expert Group on Technology
Transfer (EGTT) in accordance with decision 4/CPi7accordance with the Marrakech Accords,
discussions have addressed five main themes:

e Technology needs & needs assessments
e Technology information

e Enabling environments

e Capacity building

» Mechanisms for technology transfer

A number of the technology needs assessments uthdeframework have been undertaken on a
sectoral basis, examining areas or categoriesasiemergy, industry, forests, agriculture and vedste

These assessments provide a good overview of ttiendeogical needs of Parties to the UN
Framework Convention in order to mitigate and adaglimate change.

Just as the UN Framework Convention on Climate Gaamd Kyoto Protocol emphasize transfer of
environmental technologies, so to do other muditgt environmental agreements call for efforts to
transfer environmentally sound technologies to tpieg countries’

» The Basd Convention on the Control of Transboundary Movements of Hazardous Wastes and
Their Disposal emphasizes the need to promote technology traftsféne sound management of
hazardous and other wastes and has prepared a ddngechnical documents regarding
technology selection and uSePromoting technology transfer is a major goahef €onvention’s
Regional Centres for training and technology tran]é

9 See for example, Albania’s technology assessmtent a
http://ttclear.unfccc.int/ttclear/jsp/index.jsp?miaiame=../html/TNAOverview.htmOther country assessments are
available athttp://ttclear.unfccc.int/ttclear/jsp/index.jsp?miame=../html/TNAOverview.html

19 For an analysis of the potential role of the ldization of environmental goods and services iplementing the
UNFCCC and Kyoto Protocol see INSERT JULIA'S PAPER.

11 See, for examplBecisions 11/13 of the Basel Convention ConfereoicBarties at paragraph 3, 111/13 paragraph 2,
VI/37 annex and VII/12 annex (http://www.baselim¢etings/frsetmain.php).

12 For further analysis of the technology transfenjsions of the Basel Convention, and their retehip with
relevant obligations in the Stockholm Conventiod #me Rotterdam Convention on Prior Informed Cohssare Urs
Thomas,The Geneva-based Wastes and Chemicals ConventidriBeghnical Cooperatio(forthcoming). For further
information on the Basel Convention seew.basel.int/




» The Convention on Biological Diversity states that access to and transfer of technoltays @
key role in achieving the Convention’s objectivesl grovides that access to and transfer of
technology “shall be provided and/or facilitateddanfair and most favourable terms, including
on concessional and preferential terms where mytagteed” and in a manner “consistent with
the adequate and effective protection of intellacpuoperty rights*®

» Convention on International Trade in Endangered Species of Wild Fauna and Flora includes
no formal treaty obligations relating to technoldggnsfer but does emphasize the sharing among
its Parties of relevant know-how and experietice.

e The Montreal Protocol on Substances that Deplete the Ozone Layer recognizes the need for
“promoting international cooperation in the resbardevelopment and transfer of alternative
technologies . . *® It has established a number of international matelassist in technology
identification and has disbursed over $US 2.3diillin financial and technical cooperation for
developing countries, including technology transfer

* The Stockhalm Convention on Persistent Organic Pollutants notes the need to strengthen the
national capabilities of developing countries foe inanagement of chemicals, including through
the transfer of technology, and calls for regioaatl sub-regional centers for capacity building
and technology transféf.

As demonstrated by these references, environmedahologies, goods and services play a key role
in securing the successful implementation of maBAg and in achieving the national environmental

and sustainable development goals of their coypdrties. Efforts to reduce the cost and increase th

availability and transfer of these technologies igoal systematically identified in many MEAs, as

well as in the decisions and other outcomes of fienferences of Parties and subsidiary bodies. A
more detailed summary of relevant provisions frefested MEAs is included as Annex 2.

Other relevant international instruments

As well as supporting the implementation of majoultitateral environmental agreements,
liberalization of environmental goods and servicas potentially support the implementation of other
international objectives such as those set odiariMillennium Development Goals (MDGs). MDG 7,
for example, calls for a halving of the proportiminpeople without sustainable access to safe drinki
water and could be supported through improved actesechnologies for enhanced environmental
monitoring and analysis, waste water managementpatable water treatment. The related goal of
reversing the loss of environmental resources,l&ilyj requires significantly improved access to
environmental technologies, goods and services.

Responding to growing demand the environmental oseit expanding rapidly. Exports of
environmental goods constitute 3.6 to 4 per cemdtal merchandise trade in 2002, or approximately
USD 240 bhillion in products on the Organization fleconomic Cooperation and Development
(OECD) list of environmental goods, and USD 21%idail in products on the Asia Pacific Economic
Cooperation (APEC) forum list (WTO Secretariat, J@®/21). Trade in “environmentally preferable

13 CBD, Article 16, paragraph 2. For further inforinaton the Convention on Biological Diversity see
http://www.cbd.int/default.shtml

14 For further information on CITES see www.cites/org

15 Montreal Protocol, Preamble, paragraptS@e alspMontreal Protocol Article 9 stating “in promotingirectly or
through competent international bodies, researeteldpment and exchange of information on: (a) teestnologies
for improving the containment, recovery, recycliogdestruction of controlled substances or otheeweducing their
emissions; (b) possible alternatives to controfleldstances, to products containing such substaaeeso products
manufactured with them; and (c) costs and benefitslevant control strategies.”

16 For further information on the Montreal Protoceéhttp://ozone.unep.org/

¥ For further information on the Stockholm Conventieehttp://www.pops.int/




products” — defined as products “that cause sicguifily less ‘environmental harm’ at some stage of
their ‘life cycle’ than alternative products sergithe same purpose” — have been identified as one
area where developing countries have a comparativantage® The OECD has estimated that half
of the environmental goods that are likely to bese within the next decade do not currently €Xist.

Securing access to improved environmental goodssandces is an objective of all countries — and
liberalizing trade is one way to achieve this g&alt it must be done in a way that is complimented
by other efforts to build supply side-capacity, noye the competitiveness of domestic firms, and
ensure that imported goods and services can beseatand applied in a way that is tailored to local
needs and circumstances. Efforts to liberalizeetrimdenvironmental goods should consequently be
seen as part of a broader, integrated effort toemddnterrelated challenges of trade, environraedt
development.

[l BRIEF HISTORY OF THE WTO ENVIRONMENTAL GOODS NEGOTI ATIONS

Since its first meeting in 2002, the Committee @ade and Environment has met in Special Session
nineteen times. At its first meeting on 22 Marcil®20the CTESS discussed a range of procedural and
substantive issué8.0On paragraph 31(iii), WTO Members generally supmbrthe idea that the
negotiations on environmental goods and servicesohducted in the Negotiating Group on Market
Access for Non-Agricultural Products and the Colror Trade in Services Special Session,
respectively, and that the CTE Special Sessionsfamu clarifying the concept of environmental
goods. Some participants noted that while theyldvoot be opposed to definitions being developed
in the CTE Special Session, they could not acceptsequencing between this work and that of the
Negotiating Group on Market Access. Other membkss rroted that some environmental goods were
agricultural in nature and requested the SpeciakiBe to keep track of the work undertaken in the
Committee on Agriculture Special Session.

At its second meeting on 11-12 June 2002, WTO Membescussed a submission by New Zealand
that focused on the definition of environmental d®@and noted work undertaken by APEC and the
OECD. At this meeting a range of issues were raamalt the 31(iii) mandate including:

»  Whether products with dual and multiple end-usesilshbe classified as “environmental goods”;

* Whether end-use criteria and process and produstathods (PPMs) would be required to define
environmental goods, and implications for the cphoéd "like products”;

* How goods would be captured by the harmonized systnd

» How relativity in the concept of "environmentalendliness" could be addressed when goods
considered environmentally friendly in some cowstréould be seen as unfriendly in othéts).

These and other issues were discussed in subsegeetings. A number of WTO Members, while
noting the value of APEC and OECD lists of enviremtal goods, proposed that a “WTO list” should
be developed. WTO Members also discussed defisitiand criteria for the identification of

18 UNCTAD, Environmentally Preferable Products (EPPs) as ader@pportunity for Developing Countries
(UNCTAD/COM70, 1995)

19 OECD,The Global Environmental Goods and Services Ingy&ECD, 1998)

20 statement by the Chairperson of the Special Ses$ithe Committee on Trade and Environment to theld
Negotiations Committe@?2 April 2002, (TN/TE/1). To ensure an accuratetagal of the history of the CTESS
negotiations under paragraph 31(iii) of the Dohaibterial Declaration, this section draws direahd extensively
from this and other reports by the ChairpersorhefGTESS.

21 statement by the Chairperson of the Special Ses$ire Committee on Trade and Environment to taeld
Negotiations Committed, July 2002, (TN/TE/2)



environmental goods, and a number of delegatiorfierenf lists of products that they wanted
considered as environmental goods for the purpalistbe negotiation.

Several participants stated their preference fadpet end-use criteria as opposed to the use of
process and production methods (PPM) as a critémitire identification of environmental goodsit

was questioned was whether chemicals, wastes ardinceenvironmentally preferable, but
nonetheless environmentally harmful, products shbelincluded in a list of environmental goddls.

A number of delegations emphasized the importarigensuring that the negotiations reflected the
interests of developing countries, and noted thelirtical assistance was necessary to help identify
environmental goods of export interest to develgminuntries* The question was also raised again
whether any list of environmental goods ought ttide agricultural products.

Following the Cancun Ministerial Meeting in SepteanB003, WTO Members discussed a number of
proposals for advancing the negotiations. The WdniBates submitted a proposal calling for the
establishment of a "core" and a "complementary"dfsenvironmental goods. The core list would
include products on which there was a consensustliley constituted environmental goods. The
complementary list would include products for whachefinitive consensus could not be reached, but
for which there was a high degree of acknowledgntiesit they were significant for environmental
protection, pollution prevention or remediationd austainability.

China subsequently proposed the creation of twar@mwental goods lists, a "common" and a
"development" list. The common list would includegucts on which there was a consensus that they
constituted environmental goods, with priority givi® products of export interest to developing and
least-developed countries. The development listladvimclude products selected from the core list by
developing countries for special and differentiabtment’

During 2004, a number of delegations submitteds list proposed environmental goods. Some
delegations argued that a list-based approach wiayark in isolation, and that there could be achee

for the development of criteria or a definition erfivironmental goods. Several developing country
delegations stated that they were net importerenvironmental goods, and that the negotiations
should address their objectives by improving tetbmptransfer and supporting the competitiveness
of their domestic industri€.

In early 2005, New Zealand suggested an approaethich participants would "define by doing" (i.e.
adopt an inductive approach to defining goods fimts submitted by Members). It also suggested
that certain “reference points” guide the idenéfion of environmental goods, and suggested that an

22 Report by the Chairperson of the Special SessitineoEommittee on Trade and Environment to the &rad
Negotiations Committe@ December 2002, (TN/TE/3).

ZWTO DocumentReport by the Chairperson of the Special Sessitieo€ommittee on Trade and Environment to
the Trade Negotiations Committé&eDecember 2002, (TN/TE/3).

24 Report by the Chairperson of the Special SessitineoEommittee on Trade and Environment to the &rad
Negotiations Committe@8 February 2003, (TN/TE/5)

25 Report by the Chairperson of the Special SessitineoEommittee on Trade and Environment to the &rad
Negotiations Committe®, June 2003, (TN/TE/6)

26 Market Access for Non-Agricultural Goods: U.S. Giinttion on an Environmental Goods Modali/July 2003,
(TN/MA/W/18/Add.5 and TN/TE/W/38). See al&eport by the Chairperson of the Special Sessithheo€ommittee
on Trade and Environment to the Trade Negotiat@ommittee20 April 2004, (TN/TE/8)

%7 Statement by China on Environmental Goods at thar@ittee on Trade and Environment Special SessioREES)
of 22 June 20046 July 2004 (TN/TE/W/42).

28 Report by the Chairperson of the Special Sessitineo€Eommittee on Trade and Environment to the &rad
Negotiations Committe@0 April 2004, (TN/TE/8)
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agreed list be updated on a periodic basis to ateftechnological change (a “living list*j. The
European Commission proposed the use of certaiditguprinciples" to help identify environmental
goods, and suggested that all Members, except teastioped countries, should agree to "deeper
tariff cuts" on environmental good$. A number of developing countries reiterated tieechfor a
balanced negotiation, with adequate consideratfdeahnology transfer and special and differential
treatment.

In June 2005, India noted ongoing concerns with“lis¢ approach” and suggested an alternative
“environmental project approach” to the negotiasidnunder this approach, Members would identify
the environmental goods and services they wanb#vdlize for the purposes of direct inclusion in
environmental projects identified by a “designatetional authority”. The projects could be aimed at
meeting national environmental objectives as wasll objectives of any bilateral or multilateral
environmental agreement. The criteria for "envirental projects" would be agreed upon in the
CTESS with due consideration to the policy spaceatfonal governments. India submitted that the
project approach provided a number of advantages the list approach, including addressing issues
of multiple-use, capacity building and technolonisfer.

Since mid-2005, discussions have focused extelysielthe nature and respective advantages and
disadvantages of the list and project approachetheonegotiationd Without prejudice to these
approaches, WTO Members subsequently exchangeds édout the environmental attributes of
goods through a number of Information Exchange i8essand presented information on national
environmental projects and initiativ&s.

More recently, Argentina proposed an "integratear@pach" to the negotiations that combines some of
the elements of each approdtindia sought to further refine and clarify the jeas approact® And
proponents of the list approach proposed moddfitasd undertook an effort to agree on a reduced
set of goods based on their importance to the emwient and customs workability, which, in their
judgement, offer the potential for a high degreeaivergence among WTO Members (referred to as
a “Potential Convergence Sef").

29 Environmental Goods - Submission by New Zealafd-ebruary 2005, (TN/TE/W/46). See aBnyironmental
Goods: Submission by New Zealap@,May 2005(TN/TE/W/49).

30 Market Access for Environmental Goods - Commuracafiiom the European Communitiég, February 2005,
(TN/TE/W/AT). See alsdreport by the Chairperson of the Special Sessitineo€ommittee on Trade and
Environment to the Trade Negotiations CommitigeMarch 2005, (TN/TE/11)

31 An Alternative Approach for Negotiations under Rgnaph 31(jii) - Submission by Indi& June 2005,
(TN/TE/W/51). See als&tatement by the Chairperson of the Special Seséithre Committee on Trade and
Environment to the Trade Negotiations Commit&geJuly 2005, (TN/TE/12)

32 Report by the Chairperson of the Special SessitineoEommittee on Trade and Environment to the &rad
Negotiations Committe@2 October 2005, (TN/TE/13)

33 Report by the Chairperson of the Special Sessitieo€Eommittee on Trade and Environment to the &rad
Negotiations Committe@7 April 2007, (TN/TE/15)

34 Integrated Proposal on Environmental Goods for Depment — Submission by Argentiri@ October 2005,
(TN/TE/W/62)

% See, for examplé@rocedural and Technical Aspects of the EnvironalgPitoject Approach — Submission by India
19 September 2005, (TN/TE/W/60) aBdvironmental Project Approach: Compatibility aBdteria - Submission by
India, 13 June 2006, (TN/TE/W/67).

36 Market Access for Environmental Goods - Commurdeatom Canada, European Communities, New Zealand,
Norway, Singapore, Switzerland, and the UnitedeSt&May 2006, (TN/MA/W/70

TN/TE/W/65)

37 Continued Work Under Paragraph 31(1ll) of the DoMinisterial Declaration — Non-Paper by Canada, the
European Communities, Japan, Korea, New Zealandyalp the Separate Customs Territory of Taiwan,gpen
Kinmen and Matsu, Switzerland, and the United StaféAmerica27 April 2007, (JOB(07)/54)
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In June 2007, Argentina and India submitted a eeliSntegrated approach” under which WTO
Members would identify and agree on environmentéivies (e.g. air pollution control, water and
waste water management, and so on) and then igentiét of public and private entities that carry
out these activitie¥. These lists would be negotiated and notified ®&WTO, and all goods imported
by the notified entities for use in the agreedvatitis would be granted preferential tariff treateas
agreed by WTO Members.

At the end of the June 2007 CTESS, a number ofgdéts called for efforts to find convergence
between two different approaches to the paragrafii)3nandate — the list approach, and the project
or integrated approaches. Moving a discussion abougergence forward requires an understanding
of the two approaches, as well as the views of W&nbers about their respective advantages and
disadvantages. It also requires the identificatiba number of areas where the approaches overlap o
converge, as the basis of a discussion about adlkeéfort to move the negotiations forward.

V. THE LIST APPROACH

Article 31(iii) calls for the reduction or, as appriate, elimination of tariff barriers to enviroental
goods. Proponents of the list approach note tHagigal — even necessary — step in fulfilling the
mandate is to identify which goods are coveredtarehumerate them on a list. Lists of products have
been identified in other related processes, inogidhose at APEC and the OECD. And taking into
account rapid advances in the environmental goed®is as well as the wider membership of the
WTO, it would seem appropriate for the WTO to depdlts own agreement on product coverage.

To the proponents of the list approach, developinist or lists does not necessarily preclude other
ways of identifying environmental goods. Adoptindpattom-up or “defining by doing” approach to
product coverage by exchanging lists does not pdecltop-down or inductive approaches to
developing definitions, criteria or categories. Nlwes listing goods necessarily preclude broader
discussiggns about special and differential treatmeon-tariff barriers or links with environmental
services.

Proponents of the list approach have suggestirigltbanegotiations:

« Aim at a list of environmental goods that could Hreadly accepted and applied to all WTO
Members (Korea, TN/TE/W/48).

e |dentify products of interest to developed and tmpieg countries alike (United States,
TN/TE/W/18/Add.4).

* Not expect Members to implement the agreed cutsrdirtg to a single timetable. Developed and
developing countries might follow different timeted (European Communities, TN/TE/W/47)

*  Welcome further discussion in the CTESS on how besaddress the needs of developing
countries (Canada, TN/TE/W/50).

» Consider further flexibilities for developing coues including exclusions for a limited number
of products (e.g. similar to a “complementary” odeVelopment” list) (Canada et al,
TN/TE/W/65).

* Seek to address non-tariff barriers in generalthode that correspond to environmental goods in
particular (United States, TN/TE/W/8).

%8 Integrated Approach to Paragraph 31(1ll) — Subnussby Argentinand Indig 6 June 2006, (JOB(07)/77)

39 Notably, Canada, European Communities, New Zealdndvay, Singapore, Switzerland and the UnitedeSthave
submitted a proposed liberalization modality foviemnmental goods. See TN/MA/W/70, TN/TE/W/65.
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At the same time, a range of concerns have besed&y other delegations, a number of which merit
further serious consideration by proponents oflidteapproach. Some of the concerns raised include
that:

e There is an absence of a clear definition of emvitental goods, or of reference criteria for
validating the inclusion of products in any potehlist of environmental goods.

» Efforts to secure product coverage that is “as cetmmnsive as possible” or to eliminate tariffs
are inconsistent with developing countries’ comrizrand development interests.

» The direction of the negotiation so far (includiti;e APEC and OECD lists) has focused on
goods which are likely to give highly industrializeountries a comparative advantage.

* The direct gains from liberalization in environmaEngoods and services may flow largely to the
more advanced WTO Members, which stand to bensdiin fimproved access to expanding
markets in developing countries.

e The inclusion of dual use and consumer goods meg bignificant effects on industrial sectors in
developing countries where industry is largely dweéd by small and medium enterprises.

e The inclusion of dual use products renders it cliffi to ascertain a priori whether they will be
used for environmental or other purposes.

* Unrestricted imports of environmental goods andises may be adverse to the development of
domestic pollution prevention and control entegsis

e Technologies may not be available or affordable wu@ntellectual property protection, export
restrictions or conditionalities, or may not be agpiate in view of developing countries’ factor
endowments and environmental standards.

» Liberalization may result in the transfer of enwneentally risky products such as wastes and
chemicals, or obsolete technologies (e.g. old idridiers).

e Living lists threaten to “lock in” the technologladominance of developed countries by lowering
tariffs on existing technologies and on new tecbgigs as they emerge.

« Simply listing environmental goods does not allowiategrated focus on environmental goods
and services when many environmental activitiesikthie delivery of services in conjunction
with the use of goods.

» The list approach does not easily lend itself taraegrated focus on related capacity building,
technical assistance and technology transfer.

» A focus on links with the NAMA negotiations coulé Been to imply that agricultural products of
interest to developing countries are excludednggher the mandate nor a consensus decision by
Members justifies this view.

A number of these concerns have been addressenhi®y delegations. Some Members, such as New
Zealand, have provided detailed data on their tradsvironmental goods with developing countries.
Wastes and chemicals (as well as yachts and b&)ylcéere been removed from proposed convergence
lists. Proposals — albeit fairly limited ones — @adveen submitted on modalities for special and
differential treatment. Proponents of the list awh also emphasize that these negotiations are not
designed to resolve environmental and developmssiies, merely to contribute to doing so.
Delegations have also provided extensive commendsirformation in an attempt to address these
and other issues in their interventions in the CFB8d in small group settings.

Nevertheless, a range of concerns — particuladgeahrelating to the balance of the negotiationitand
likely impact on development — remain, and arergfip felt by a large number of WTO Members.
Securing convergence will thus require renewedreffto understand and address these concerns,
particularly through a principled discussion of thegotiation’s scope and product coverage, special
and differential treatment, non-tariff barriers dimks with other negotiations including NAMA and
agriculture.
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V. THE PROJECT AND INTEGRATED APPROACHES

In light of concerns about the list approach somleghtions have proposed alternative approaches to
the negotiations. India has proposed an “environahegproject approach” which it argues is better
placed to fulfil the Doha Mandate and to achiewe shstainable development goals enshrined in the
WTO preamble and the Millennium Development Go@lN/TE/W/51). Under the project approach,
environmental projects meeting certain criteria ldobe considered by a designated national
authority. If approved, they would qualify for teadoncessions on the goods and services included in
the project. The national authority could comprispresentatives of government, the private sector
and civil society and would be responsible for apging proposals, permitting or refusing tariff and
services concessions, and collecting informatiorepvironmental projects to support new projects
and facilitate trade.

Seeking to combine the project and list approachesgentina has proposed an “integrated approach”
that calls on the CTESS to identify environmentegories and, for each category, the goods that
would be of interest to developing countries innter of national environmental projects
(TN/TE/W/62). Under this approach, Members wouldeagon the liberalization of tariff and non-
tariff barriers multilaterally, taking account gbecial and differential treatment. Tariff concessio
would be available for a specific period (e.g. pobjimplementation phase) and conditions of access
to technology and local capacity building wouldrggyotiated in the context of the project.

Together, Argentina and India have more recentbppsed a revised “integrated approach” under
which Members would first identify and agree on iemwmental activities of concern to Members
(such as air pollution control, water and wasteewaianagement and so on). Once a list of activitie
is agreed, Members would identify the public and/gie entities that normally carry out these
activities in their territory, and submit thesedifor negotiation and notification to the WTO. @so
and services imported by the notified entities dorg out agreed environmental activities would be
granted preferential tariffs and treatment. WTO Mens would be expected to cooperate in the
transfer of technologies, and would consider actired work programme to address non-tariff
barriers.

According to its proponents, the project approach:

» Addresses concerns relating to dual and multiptehesause goods and services are procured for
a particular environmental project, reducing consghey may be put to non-environmental uses.

e Allows countries to tailor the outcome of the négns to their specific national needs, local
environmental conditions, and different capacit@sabsorbing technology.

» Provides market access as well as scope for demglapuntries to enhance their capacities,
achieve national environmental priorities, and d@yeynergies among environmental goods and
services.

e Can help to advance national environmental goalsvels as those of relevant bilateral or
multilateral environmental agreements.

e Addresses diversity in national environmental sémdd with common and differentiated
responsibilities, offering national governmentsagpropriate level of policy space.

» Provides scope to improve the environmental perfore of local industries, enhance
attractiveness to foreign investment and securga@mmental and health benefits.

» Provides a framework to help local firms acquirenagerial and organizational capacity,
supporting technology transfer, strengthening tlenpetitiveness of domestic firms, and
improving future export opportunities.
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A number of delegations have raised concerns aboth the project and revised integrated
approaches. They have suggested that a numberestigus about the project approach remain
unaddressed, and that the integrated approacls resequestions, including that:

e The approaches may not be compatible with the esterof smaller economies which face
challenges in attracting foreign investment, andlbiaind medium enterprises which often lack
capacity to meet additional administrative burdens.

+ It is unclear how the approaches would support Isscale projects or entities as the costs of
registering a project or entity may outweigh thaddé of any tariff or trade concessions.

» Tariff concessions to listed entities would provilem with a market advantage, and could serve
as barriers to new firms seeking entry into a maspecially smaller firms.

» In establishing the mandate, Ministers did not sagé “case-by-case” liberalization on the basis
of projects or entities, but rather multilateradigreed reduction or, as appropriate, elimination of
tariffs and non-tariff barriers.

* While they may offer environmental benefits, anahikir approaches are already being used by
some Members, they do not require multinationabtiatjons to support their implementation.

* These approaches operate in tension with the Wh&gstiations on trade facilitation which seek
to “to further expedite the movement, release dearance of goods”.

» These approaches discriminates between “like” enmirental products on the basis of the entity
importing them or project using them, cutting agaWTO principles of non-discrimination.

e It is unclear how these approaches would addresessof special and differential treatment,
technology transfer and non-tariff barriers in picg or how they would relate to ongoing WTO
discussions in these areas.

e It is unclear which environmental goods would b&eted, and whether they would need to be
included on a list. Would any new products be adihedugh notification, or through further
negotiations?

» Listing entities under the integrated approachusdbnsome, given their large and expanding
numbers, rapid entry into and out of the marked, dimersity of fields of operation.

 The integrated approach fails to resolve dual-sseieés, as many entities will perform both
environmental and non-environmental services.

» Products may be on-sold, or not used in the prdgche entirety of their useful life, re-raising
concerns about dual or multiple-use.

WTO Members have also asked a range of questiang &bw the revised integrated approach would
work in practice: Would Members be required to &sminimum number of entities? What criteria
would be used to select entities? Must entitiesdmehow “representative” of the sector? How would
lists be negotiated and notified? How would autiesi ensure goods are used for their intended
purpose? How in practical terms does it addresptbponent’s concerns about technology transfer,
non-tariff barriers or special and differentialatment?

In response to questions from other delegationdialinas provided further information on its
proposed links with the multilateral trading systéi® role in technology transfer, and the fundiign

of the designated national authority (TN/TE/W/38has explained the approach’s positive elements,
the role of the designated authority in facilitgtinade and environment, and functional linkages wi
the Committee on Trade and Environment (TN/TE/W/@0)d it has sought to respond to concerns
about the approach’s novelty, predictability anahsparency, its capacity to offer additional tariff
concessions as required by the Doha mandate aodnitpatibility with core WTO principles such as
MFN (TN/TE/W/67). In presentations to the CTESS; telegations of Argentina and India also
sought to address a range of new questions am&iagt the integrated approach.
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Despite these efforts, many delegations continubatge concerns about the project and integrated
approaches. While some delegations have offeregdosufor the goals of these approaches, none
besides India and Argentina have formally endotbeth. A number of Members accept that these
approaches may offer benefits in theory, but haxeressed concern that the situation may be
different in practice. Still others remain highkeptical and have formally stated that they dossat

the integrated approach as a basis for furtheusssaon.

VL. ADVANCING THE NEGOTIATIONS

Advancing the negotiations requires an effort teohee or reduce differences among proponents of
the list and project/integrated approaches, aratitiress the concerns of those countries which have
not aligned themselves with either approach. Thea@piate timing and pace of negotiations depends
in part on negotiations elsewhere in the Doha WRndgramme, including those on non-agricultural
market access. However, given the complexity of shbject matter of the environmental goods
negotiations — and its importance — there is soahgevin seeking to continue the analytic work @& th
CTESS in order to ensure that delegations are prdpa the event there is a breakthrough elsewhere
in WTO discussions. As described below, there aneraber of areas where WTO Members could
usefully continue a discussion without prejudicethieir existing views regarding the appropriate
approach to the negotiations.

VIL. ENVIRONMENTAL ACTIVITIES AND CATEGORIES

One area of potential convergence is between the&rommental “activities” and “categories”
proposed by different delegations. Proponents efititegrated approach have suggested that “the
approach now proposed would be to first identifgd agree orenvironmental activitiesf concern to
Members” (JOB(07)/77, emphasis added). Propondriteedist approach have, in turn, divided their
set of products “intoenvironmental categorieso make them more recognizable from an
environmental perspective” (JOB(07)/54, emphasisded)l Identifying and exploring the
commonalities between these classifications may fone opportunity for convergence between the
two approaches.

A precise comparison of the two approaches willmegfurther information from each side about the
intended content of their classification. Some infation on the content of the list approach’s
environmental categories is available through @ewewf the listed products. Additional information
would be required from proponents of the projegbrapch to help delegations understand their
classification of environmental activities. On &lpninary analysis, however, there would seem to be
substantial overlap between the environmental iietivand categories identified by these WTO
Members:

Environmental activities Environmental categories (re-ordered)
(JOB(07)/77) (JOB(07)/54)

1 Air pollution control Air pollution control

2 Water and waste water Waste water management and potable water treatment
management Clean up or remediation of soil and water

3 Soil and soil conservation Clean up or remediatibsoil and water

4 Solid waste management Management of solid angardaus waste and

recycling systems

5 Environmental monitoring andEnvironmental monitoring and analysis equipment
analysis

6 Energy saving management Heat and energy manageme

7 Renewable energy Renewable energy plant
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8 Environmentally preferable products, based ahuese
or disposal characteristics

9 Cleaner or more resource efficient technologied
products

10 Natural risk management

11 Natural resources protection

12 Noise and vibration abatement

A number of previous proposals have also refewedtious classifications as a means to advance the
negotiations. India suggested the following arema®res in which broad criteria for environmental
projects could be agreed upon by the CTESS: ailufpmh control, water and waste management,
solid waste management, remediation and clean-oige rand vibration abatement, environmental
monitoring and analysis, process optimization, gnesaving management, renewable energy facilities
and environmentally preferable products (TN/TE/VWY/Frgentina’s initial proposal on an integrated
approach similarly called on the CTESS to identifyegories of environmental projects “such as air
pollution control, water and waste water managemsenitl and soil conservation, solid waste
management, remediation and clean up, noise anatigib abatement, environmental monitoring and
analysis, process optimization, energy saving memagt, renewable energy, and environment-
friendly products (TN/TE/W/62). Other delegatiohsyve also offered various classifications or parts
of classifications including but not limited to Nexealand (TN/TE/W/Rev2), Canada (JOB(04/98),
Korea (TN/TE/W/48), the European Communities (TNAME7) and the Separate Customs Territory
of Taiwan, Penghu, Kinmen and Matsu (TN/TE/W/443t&) (TN/TE/W/14) and the United States
(TN/TE/W/34).

WTO Members have discussed environmental goods rmmaber of these areas during technical
exchange sessions undertaken by WTO Members dRéi@§. The first of these, on 4-5 April 2006,
provided opportunities to share technical inforiomtion the areas of Air Pollution Control and
Renewable/Clean Energy. The second, on 10-12 Ma&g,2ocused on Waste Water Management
and Solid and Hazardous Waste Management. Thd, thir 12-13 June 2006, addressed other
categories proposed by WTO Members. At these ngetifWTO Members provided detailed
information on the character and environmental @néidls of a variety of environmental goods.

Efforts to develop a common classification shoulddoon (rather than repeat) this discussion. Rathe
than focusing initially on individual goods, suah @pproach could commence with an examination of
the areas identified in the most recent proposalsan “integrated approach” (JOB(07)/77) and

“potential convergence set” of products (JOB(07)/3dentifying an area or set of areas of common
interest to WTO Members could help to more cleadyine the scope of the negotiations, sharpen
focus on the goals of liberalization in specifieas, and facilitate discussions about how to aehiev
those goals through the liberalization of particalasses or types of goods.

An agreed classification of environmental areaddctthen provide a framework for discussing shared
goals and international priorities in each areg.(avater and waste water management” and related
Millennium Development Goals on water), which inntwould help frame a discussion of appropriate
product coverage for the negotiations. Definingdbepe of the negotiations could also help allay th
concerns of many developing countries that the tieggns are basically “open-ended” or that
product coverage will be unreasonably large.

VIIl.  AGREEING PRODUCT COVERAGE

Agreeing a set of environmental activities or cates would, to a certain extent, help to
circumscribe or define the negotiation’s productezage. Within any agreed set of environmental
areas, however, issues will still arise about whpobducts should be considered as falling within or
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outside the scope of the negotiations. A discussioproduct coverage is thus a second area where
efforts will be valuable in any attempt to promotevergence.

WTO Members recognize the need for a discussig@rarfuct coverage. Proponents of the integrated
approach have suggested that “all goods importethéyotified entities for carrying out any of the
agreed environmental activities would be granteefgpential tariff treatment” (JOB (07)/7H.
Proponents of a “proposed convergence set” of mtsdoave reviewed each of their items “on the
basis of both its importance for the environmentastoms workability” (JOB(07)/54). In both cases,
delegations will need to arrive at some agreementttee products encompassed by the term
“environmental goods” and the means by which taiifie them.

Some delegations have suggested that single engiehucts should serve as the basis for
discussions, as multiple end-use products raisager of questions relating to customs identificatio

and non-environmental uses. It seems clear thgtesiend use products offer potential for a high
degree of convergence among Members as candidatemdusion in the negotiation’s product

coverage.

It has been noted that the number of single endpuséucts is relatively small. According to the
OECD:

The aspect of dual or multiple use is intrinsiebhwironmental goods; only a few products are
solely used for environmental purposes (e.g. wimbihes) at least at the level of HS 6 digit,

while many more single use environmental produats lwe identified at the lower level. As

many of products that are used for environmentaiegtion and improvement are also used
for other purposes, the benefits of liberalisiraglr in environmental products will be limited

if dual or multiple use goods are to be excludedgarically™

It may therefore prove politically difficult to @umscribe the negotiations to cowmly single end-

use products. At the same time, a large numbereshbers have expressed serious concerns about the
implications of a broader approach. There is comsetly a need to find a way to undertake a
principled discussion about what should — and shawt — find its way into the scope of the
negotiations. As noted by New Zealand:

Although it might be possible to proceed with némjns without a formally agreed
definition of “environmental goods”, it is worthflecting on the potential for difficulties
when, in the absence of an agreed definition, & dfsenvironmental goods is under
development. What products will be on the list arfdch ones will be excluded? How will
Members be able to credibly include specific pragum the list in the face of questions by
other Members who may doubt the environmental eriégls of the product? (TN/TE/W/46)

New Zealand's response was to offer a “referenaatgoapproach, which provides a screening
mechanism to ensure any product proposed for iiorius the negotiation’s product coverage meet a
basic threshold before they can be proposed asoemvéntal goods for the purposes of the WTO
negotiations. According to this approach referempmints could help establish a product’s
environmental credentials. Potential reference tpoimcluded: the OECD’s definition of

0 Responding to concerns that this approach seeartydiroad, at the most recent CTESS Meeting thegdte of
India stated that a list of excluded products cdddieveloped to identify which products would betsubject to trade
liberalization under the project approach.

41 OECD, Issues of Dual Use and Reviewing Product Coverdgmuironmental Good$OECD Trade and
Environment Working Paper No. 2007-01, Joint Wogkifarty on Trade and Environment
(COM/ENV/TD(2006)30/FINAL). See also, R. Steenbliiperalizing Trade in Environmental Goods: Some dical
ConsiderationsOQECD Trade and Environment Working Paper No 200%@ECD, 2005).
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environmental industries; APEC’s conceputalizatioin environmental goods; and approaches to
environmental goods agreed through high quality @rdprehensive regional or bilateral Free Trade
Agreements.

This approach thus provides a useful means for cameing — but not necessarily concluding — a
discussion about whether a product should be ledsis an environmental good for the purposes of
the negotiations. As noted by New Zealand, thetem¢e of the requisite reference point “simply
means that a discussion can be initiated” it doats“automatically confer environmental goods
status” (TN/TE/W/46). A further discussion is there now required to identify an appropriate, but
more stringent, set of factors or criteria that benused as a reference for justifying inclusioraof
particular product in the negotiations’ product emge. The importance of undertaking such top-
down as well as bottom-up approaches has been rmteal number of delegations. China, for
example, has stated that they “prefer a combingatoagh of both top-down and bottom-up in
parallel” (TN/TE/W/42). The European Communities/éaimilarly stated “work on categories and
on possible products should proceed together amaubeally reinforcing” (TN/TE/W/47).

Broadly speaking, any set of factors identified W{TO Members to help evaluate proposed
environmental goods should be rooted in the priasigexpressed in the preamble to the WTO
Marrakech Agreement, the Doha Ministerial Declamtnd other key WTO documents, and should
seek to secure a “triple win” for trade, environmand development. Any such factors should thus
reflect the need for positive efforts to ensuredlieping countries secure a “share in the growth in
international trade commensurate with the needsi@f economic development” (WTO Preamble),
“place the needs and interests of developing cmaat the heart of the WTO work programme”
(Doha Declaration, paragraph 2), and reflect tligv&lopment concerns form an integral part of the
Doha Ministerial Declaration” by, among other trsngnsuring that “special attention shall be given
to the specific trade and development related naadsconcerns of developing countries, including
capacity constraints” (1 August 2004 General Cdubecision (“July Package”)). They should reflect
the commitment by Ministers to make the developndémension “a meaningful reality, in terms both
of the results of the negotiations on market aceessrule-making and of the specific development
related issues” (Hong Kong Ministerial Declaratigmaragraph 2). When considering product
coverage Members may also wish to recall the Dolmaskérial Declaration’s call for negotiations on
non-agricultural market access to:

...aim, by modalities to be agreed, to reduce ormpgsagriate eliminate tariffs, including the
reduction or elimination of tariff peaks, high t&j and tariff escalation, as well as non-tariff
barriers,in particular on products of export interest to d@ping countries (emphasis
added) (Doha Ministerial Declaration, paragraph 16)

Any set of factors identified by WTO Members tofhelaluate proposed environmental goods should
also reflect the Doha Ministerial Declaration’s Iced “to maintain the process of reform and
liberalization of trade policies, thus ensuringtttee system plays its full part in promoting reeoy
growth and development” (paragraph 1) and to doutei to a “mutually supportive” relationship
between trade and environment (paragraph 31).

Submissions by WTO Members on paragraph 31(iiintifie a number of factors upon which a
principled discussion of paragraph 31(iii)’s protdaaverage could be based. An initial criterionldou
include that any products covered by the negotiatontribute to addressing one or more of any
agreed environmental activities or categories. Ogle@eral criteria could include that:

e They contribute to the fulfilment of international priorities. According to the European
Commission, environmental goods could be definedotatribute to the fulfilment of priorities
“including Multilateral Environmental Agreementshet Millennium Development Goals (in
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particular to safe water and sanitation), Agendaadl the WSSD Plan of Implementation”
(European Communities, TN/TE/W/47). India has sgtggg an alternate approach which
achieves “the sustainable development goals erghiinthe WTO Preamble and the Millennium
Development Goals” (TN/TE/W/60).

* They are directly used to address environmental problems. According to one delegation, “the
APEC experience suggest that this “direct” udwaracteristic could be a practical and effective
criteria for Members to use in negotiations” (SeparCustoms Territory of Taiwan, Penghu,
Kinmen, and Matsu, TN/TE/W/44) (see also TN/TE/WI/64n terms of its end use, the good
must have some direand_verifiableenvironmental application” (Colombia (Job(06)/149)

» Ther use has a direct environmental benefit. It is “appropriate to assess the environmental
credentials of products, i.e. to consider whethergroduct has a “direct environmental benefit”
(New Zealand, TN/TE/W/49/Rev.2); “Does the prodbetve a clear and direct environmental
benefit?” (United States, TN/TE/W/64)

* They do not have other significant non-environmental uses. “The end use of the product should
be primarily for an environmental purpose. The pid with other significant uses are excluded”
(Korea, TN/TE/W/48);

» They offer opportunities for developing countries. Liberalization should “offer opportunities for
developing countries to increase exports of suddgavhere they have competitive advantages
or lead to “the use of technologies adapted to ribeds of developing countries” (Brazil,
TN/TE/W/59).

”

Criteria such as these could conceivably be appiieatidress dual and multiple-use products, should
product coverage be extended to include these gdbdsUnited States has additionally suggested a
number of questions that could be of assistanceamowing the scope of dual and multiple-use
products in the negotiations, including whether pheduct is sensitive or otherwise raises concerns
for delegations (TN/TE/W/64). Colombia has proposedt dual or multiple-use goods “must be
linked to a project, programme, plan or system giegierates a verifiable environmental benefit, unde
review by a Designated National Authority, in adamce with internal priorities, policies,
programmes and legislation” (Job (06)/149).

WTO Members have also offered proposals on hovdtlness issues arising from the classification of
various goods in the Harmonized System. One rquemosal suggests that “credible ex-outs should
be sought wherever possible and, once the 6-digitétle and the “ex-out” description of a product is
agreed by Members in the negotiations under pagpag@l(ii), implementation will be left to
individual members. In this way, Members will bdeatb define the product according to their own
domestic requirements” (JOB(07)/54).

One issue that has arisen in the negotiations aesttbatment of wastes, chemicals and certain
environmentally preferable, but nonetheless enwremtally harmful, products. In response to
concerns that tariffs could be reducedatingoods imported by an entity undertaking environtalen
activities (including harmful ones), proponentdtwt integrated approach have suggested thataf list
excluded products could be developed. Similarlysesponse to concerns that wastes and chemicals
were included on lists offered by proponents oflisteapproach, these Members have removed these
goods from their lists. It seems therefore that tmdslegations oppose the inclusion of
environmentally risky products in the negotiatiopi®duct coverage, even where those goods may
play a role in certain environmental activities. fhe extent that some delegations remain seriously
concerned about the potential for inclusion of pid such as these in the coverage of the
negotiations, WTO Members could consider developitigt of excluded products. Such a list would
enumerate products or categories of products wdtiemot environmental goods for the purposes of
the negotiations.
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At the present stage in the negotiations, idemtgfya means for conducting a principled discussfon o
product coverage would seem to be a priority. la ¢ivent clear criteria or other factors are not
available to help guide a discussion of that thgotiation’s product coverage is fair and balanaed a
contributes to the overarching goals of the Dohaistérial, and places the needs and interests of
developing countries at the heart of the WTO worigpamme, it may remain difficult to secure
consensus on an agreed approach to the negotiawesn the richness and diversity of factors
suggested in WTO Member's submissions for identdyproduct coverage, Members may wish to
consider requesting the WTO Secretariat to prepacempilation on this topic to help provide the
basis for further discussion.

IX. SPECIAL AND DIFFERENTIAL TREATMENT

Product coverage will influence whether the negatiss are balanced and deliver “wins” for trade,
environment and development. As well as producerage, a balanced negotiation will also depend
on the provisions available to developing countfigspecial and differential treatment.

WTO Members have agreed that “the negotiationstiamather aspects of the Work Programme shall
take fully into account the principle of specialdadifferential treatment for developing and least-
developed countries...” (Doha Ministerial Declaratiparagraph 50). Any provisions for special and
differential treatment should form an “integral fyaof the outcome of the negotiations, and be
“precise, effective and operational” (Doha MinigaéDeclaration, paragraph 44). More specifically
related to non-agricultural market access, any amé should also reflect the Doha Ministerial
Declaration’s call to “take fully into account tepecial needs and interests of developing and-least
developed country participants, including througbslthan full reciprocity in reduction commitments”
(Doha Ministerial Declaration, paragraph 16).

Some of the options available in relation to theageaph 31(iii) negotiations for special and
differential treatment include:

* Extended periods for implementation of agreed camenits.
+ Different levels of tariff reduction for developadd developing countries.
» Flexibilities in product coverage in favour of deygng countries.

In relation to the environmental goods negotiatiare group of developed country WTO Members
has recently suggested (TN/MA/W/70 and TN/TE/W/65):

In recognition of the attention given to environrargoods by Ministers in Doha, tariffs
should be eliminated as soon as possible, butteo tlaan 2008 for developed countries and
those developing countries declaring themselvesposition to do so. For other developing
countries, tariffs should be eliminated by X yedhereafter. Further flexibilities for
developing countries may include exclusions fdmatéd number of products (e.g., similar to
a “complementary” or “development” list).

The European Communities had previously proposatiath Members, except the least developed,
agree to deeper cuts of tariffs on environmentaldgp aiming at elimination as the final goal, and
have suggested that developed and developing @esintnay follow different timetables for
implementation of their tariff commitments (TN/TE/MV).

The former proposal offers to extend implementatjperiods and provide “limited” product
exclusions, but does not offer different levelstafiff reductions for developed and developing
countries (“tariffs should be eliminated”). Thetéatproposal offers to extend implementation peyiod
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and offers different levels of tariff reductions feast-developed — but not for developing — cdastr
and does not (at least explicitly) offer productlagions. Notably, neither proposal explicitly offe
different levels of tariff reduction commitmentsrfdeveloping countries — something that might
reasonably be expected in light of the commitmeanton-agricultural market access in the Doha
Ministerial to “less than full reciprocity in redilen commitments” for developing countries.

Developing country Members have proposed additicaygbroaches to special and differential
treatment. India and Argentina have proposed, m dbntext of the integrated approach, that
developed countries could offer a 100 percent ftariincession as a measure for special and
differential treatment while developing countriesould offer a lower preference margin
(JOB(07)/77). Least developed countries would ofiey concession that they may individually
decide (JOB(07)/77). Argentina and others haveeatdhat special and differential treatment should
include provisions for longer implementation of coiments and lower tariff reductions
(JOB(06)/194). Cuba has stated that developingtdesrshould decide the proportion of goods to be
liberalized and the appropriate levels of reductimmd that tariff reductions by developed countries
should be sufficient to ensure the entry of envinental goods identified for export by developing
countries (TN/TE/W/69).

These various forms of special and differentiabtiment — product exclusions, differential tariff
reductions and time extensions — are availabléheroNVTO contexts. WTO Members may also wish
to consider whether there are additional factoet tteed to be considered in light of the specific
context of the environmental goods negotiations ang specific constraints faced by developing
countries (and including in light of the differeaytproaches proposed to the negotiatiéhs).

A number of delegations have suggested that theabhdeciding modalities is one for the NAMA
negotiations and not the CTESS. Some other detegatiave disputed this interpretation of the Doha
mandate and CTESS discussions. WTO Members ceoldgthave recognized the importance of
coordinating work on environmental goods between Market Access Negotiating Group and the
CTESS, but have not agreed to any formal sequerfimgrk in the two bodie’ Regardless of the
view adopted, it seems likely that as a politicaltter any discussions of modalities, including sdec
and differential treatment, will need to take placeéandem with a focus in the CTESS on clarifying
the concept of environmental goods. As noted byaCu

Progress in the present negotiations will dependhenassurance the developing and least
developed countries feel about proper fulfilmehth® mandate. In our view, therefore, it is
essential to start at once to promote a discugsiaiving all Members on how to ensure
effective implementation of SDT so that the mandat@aragraph 31(iii) can be put into
effect (TN/TE/W/69).

More substantively, considering the two togethesnse appropriate given that the balance of any
outcome will depend both on the products coveratithe modalities applying to them. Developing
countries might agree to broader product coverdgéned associated modalities include broader

“2 See, for exampl@,he Development Dimension as an Integral Part efNlegotiations on Environmental Goods: The
Principle of Special and Differential Treatment er@munication from the Republic of Cul38 June 2006,
(TN/TE/W/69).

43 See, for example, the Minutes of the 10-11 Oct@0@2 CTESS meeting (TN/TE/R/3) noting that someQVT
Members called for the CTESS to clarify the coneg#mnvironmental goods, and other WTO Members|euot
opposing this, could not accept formal sequencfrt@work in the CTESS and the Negotiating GronpgMarket
Access. Some WTO Members have suggested that anstanding of modalities in NAMA should precede any
agreement of product coverage under the paragrh{iif) Begotiations. Others have suggested thattro

discussions should occur in parallel. Still otletegations dispute whether the NAMA modalitiesratevant to the
paragraph 31(iii) negotiations or rather whethg@asate modalities should be developed.
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provisions for special and differential treatmebbnversely, they may call for considerably narrower
product coverage in the event their flexibilitiezm likely to be narrower.

X. A DUAL LIST APPROACH?

As a means to move the negotiations forward anactmmmodate different WTO Member’s views
and interests, the establishment of two lists @frenmental goods has been proposed by a number of
WTO Members.

The United States has proposed a core list and looemgary list (TN/TE/W/38 and
TN/MA/W/19/Add.5). The core list would include tregroducts that WTO Members agree by
consensus are environmental goods for the purpdghe negotiation. The complimentary list would
include those additional products that do not sconsensus, but for which there is a high degfee o
acknowledgement that they can have significancesfimironmental protection, pollution prevention
or remediation, and sustainability. According te tbnited States’ proposal, the core list would
include goods in the categories of “environmentahediation and pollution prevention” and “clean
technologies”. Tariffs on these goods would be iglated as soon as possible but no later than 2010.
For goods on the complimentary list, each Membeuld/@gree to eliminate tariffs on a certain
percent of goods on same time-frame as the cdreMembers would self-select these products, but
would be required to eliminate tariffs on goodswhich they are export competitive. Reflecting
provisions on “less than full reciprocity” in theANIA negotiations, developing countries would be
required to eliminate tariffs on a lesser percemtafjgoods than the percent that would apply to
developed countries.

China has proposed a common list and a develophstffTN/TE/W/42). The common list would
include those product lines that WTO Members atmeeonsensus are environmental goods for the
purposes of the negotiations, including productsniadrest to developed and developing countries,
with priority given to product of export interesi tleveloping and least-developed countries. The
modalities for liberalization would be developedthg NAMA negotiating group. The development
list is a subset of the common list selected byeltming and least-developed countries for specidl a
differential treatment by exemption or lower levefseduction commitments, reflecting the principle
of less than full reciprocity, taking into considBon the needs of their economic development and
vulnerability of relevant domestic industries. Buan approach provides one means of realizing
special and differential treatment as discusseHddrprevious section.

Each of these approaches offers some additionabfliey over a single list. If the United States’
approach were adopted it is likely that WTO Membeosild agree a relatively narrow “core/common
list” as opportunities for special and differentisdatment in relation to that that list are lirditéf the
Chinese approach were adopted it is likely WTO Memabwould agree a slightly broader
“core/common list” as the existence of the “devetept list” would provide them with additional
flexibilities. The two approaches, of course, do exhaust the options available to WTO Members. It
would be possible, for example, to blend the twpraaches by agreeing a developmentifiside a
core/common list (as per the Chinese approachyelisas a complimentary list of additional products
for liberalizationoutsidea core/common list (as per the United States’ @gu).

As well as varying the breadth of product coverggg. number of products covered), WTO Members
can vary the balance of those products to ensumenivi-win outcomes by, for example, responding
to the Doha Ministerial Declaration’s call for thegotiations to focus “on products of export insére
to developing countries” (paragraph 16). Specidl differential treatment could be made available by
allowing exclusions or flexibility in the producbeerage of the core/common list (Chinese approach)
and/or any complimentary list (United States apghnpaby allowing differences in tariff reductions
(reflecting less than full reciprocity) and/or bylloawing differences in time periods for
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implementation. Tariff reductions on any list @sté agreed by WTO Members coalgriori involve
tariff elimination, tariff reduction on a “formulabasis (e.g. any formula agreed in NAMA), tariff
reduction on a “formula plus” basis, tariff redwetion a “formula minus” basis, or tariff reduction

a formula adjusted to give additional flexibility teveloping countries (e.g. adjusted coefficients)
Should a dual list approach be adopted by WTO Mes)tzrobust set of measures for special and
differential treatment would help to ensure that ¢evelopment dimension is a “meaningful reality”
in terms of the results of the negotiations (Horun# Ministerial Declaration, paragraph 2).

Xl ENHANCING CAPACITY BUILDING AND TECHNICAL ASSSISTAN CE

The Doha Ministerial Declaration recognizes “thepartance of technical assistance and capacity
building in the field of trade and environment tevdloping countries, in particular the least-
developed among them” (paragraph 33). It alsoiposfthat “technical cooperation and capacity
building are core elements of the development dgiven of the multilateral trading system”
(paragraph 38).

WTO Members have also agreed that technical assistshould focus “on the needs of beneficiary

countries and reflect the priorities and mandatdspted by Members” and have endorsed “the

application of appropriate needs assessment mexrhamind support the efforts to enhance ownership
by beneficiaries” (Hong Kong Ministerial Declaratigparagraph 53).

Any effort on capacity building should also takéoimccount the emphasis by Ministers in the Doha
Ministerial Declaration on the “necessity for tHéeetive coordinated delivery of technical assis&n
with bilateral donors, in the OECD Development Atmice Committee and relevant international and
regional intergovernmental institutions, within@herent policy framework and timetable” (paragraph
39), and on encouraging “cooperation between th®©\V&id relevant international environmental and
developmental organizations” (paragraph 6).

Capacity building and technical assistance play agtiqularly important role in the field of
environmental goods. A number of WTO Members haveady supported capacity building for
developing countries in the area of environmentalds (see, for example, the submission by Canada
TN/TE/W/50). As well as efforts to assist countriesdentify environmental goods for the purposes
of the negotiations, more extensive efforts arelyikrequired to assist developing countries to
undertake technology needs assessments, and tdyiderd address any impediments to transferring
goods and technologies into their domestic markats] to exporting domestically produced
technologies to markets abroad.

Based on an appropriate needs assessment, addéifones for capacity building could, for example,
focus on assisting developing countries to iderdifynestic environmental priorities in each of the
relevant environmental areas identified within tregotiation, as well as the relevant technologies
applicable in these areas, and the steps requiradduire and implement those technologies. With
adequate funding, UNCTAD and UNEP, through the C#paBuilding Task Force on Trade,
Environment and Development, could assist countteesundertake activities such as these, in
collaboration with the secretariats of relevant filatieral Environmental Agreements.

XIl. ENHANCING TECHNOLOGY TRANSFER

The transfer of technology and technical know-hswarnong the most important means of addressing
environmental and development challenges suchimsitel change and ecosystem degradation, while
helping to provide jobs and opportunities and thagwe the capacity of domestic industries to
compete effectively in international markets. Redgdariff and non-tariff barriers to environmental
goods and services is one way of reducing the adtincreasing the availability of environmental
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technologies. A number of WTO Members have notedidver, that additional efforts are likely to be
required to ensure effective transfer actually $gkace in practic&'

The importance of technology transfer is refledtedalls by Ministers at the February 2007 UNEP
Global Ministerial Environment for efforts to “prate the transfer of environmentally sound
technologies, including both clean and efficientht®logies”; to “identify environmental friendly
technologies at the global level and support tiraplementation at the national level, ensuring a
balanced mix of modern and traditional knowledgel aechnology”; and to “develop both
technologies and technology transfer mechanisnevast to least developed countries, as well as
capacity-building activities to support such tedbgy transfer” (TN/TE/INF/11).

It is also reflected in the text of the 2002 WSSEAnPof Implementation, which includes extensive
references to technology transfer (see Annex Mjedod explicitly calls for efforts to:

Promote, facilitate and finance, as appropriateese to and the development, transfer and
diffusion of environmentally sound technologies aodresponding know-how, in particular
to developing countries and countries with econeniie transition on favourable terms,
including on concessional and preferential terragnatually agreed, as set out in chapter 34
of Agenda 21 (paragraph 99)

Specifically, the WSSD Plan of Implementation cédisurgent actions at all levels to:
€) Provide information more effectively;

(b) Enhance existing national institutional capa@ih developing countries to improve
access to and the development, transfer and diffusi environmentally sound
technologies and corresponding know-how;

(c) Facilitate country-driven technology needsasments;

(d) Establish legal and regulatory frameworks in batpptier and recipient countries
that expedite the transfer of environmentally soteahnologies in a cost-effective
manner by both public and private sectors and stippeir implementation;

(e) Promote the access and transfer of technologyecklat early warning systems and
to mitigation programmes to developing countriefe@ed by natural disasters
(paragraph 99)

WTO Members have similarly recognized the imporearaf technology transfer. The Doha

Ministerial Declaration calls for an examinationf ‘the relationship between trade and transfer of
technology, and of any possible recommendationsteps that might be taken within the mandate of
the WTO to increase flows of technology to deveigptountries” (paragraph 37). The Hong Kong
Ministerial Declaration recognizes “the relevandethe relationship between trade and transfer of
technology to the development dimension of the Diduak Programme” (paragraph 43).

Although Article 31(iii) does not explicitly includthe term “technology transfer” it is understobatt
liberalizing tariff and non-tariff barriers to tradn environmental goods and services can helpaicem
these goods and services more affordable and hiailend so contribute to broader goals of
technology transfer. A number of developing co@strhave noted that the environmental goods

44 For a summary of home country measures relevaedoring technology transfer see UNCTAgilitating
Transfer of Technology to Developing Countries:utv8y of Home-Country Measur@sNCTAD/ITE/IPC/2004/5)
available ahttp://www.unctad.org/en/docs/iteipc20045_en.pdf
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negotiations also provide an opportunity within theandate of the WTO to increase flows of
technology to developing countries, and that arigkgocus on opportunities for doing so will be
particularly important in order to achieve “wingrfthe environmental and developmental dimensions
of the paragraph 31(iii) mandate.

A recent submission by Argentina and India, formegke, calls for WTO Members “to actively co-
operate in the transfer of technology related sagreed environmental activities for the creatibn
technical capabilities of developing country Men®3e(JOB(07)/77f> Colombia has noted the
importance to developing countries of technolognsfer and capacity building in the context of
environmental goods liberalization (JOB(06)/149ub& has similarly called for technologies of
developing countries to be transferred on favowraid preferential terms along with the related
know-how and training (TN/TE/W/69). In the conteaf the “integrated approach”, India and
Argentina have proposed that the WTO Secretariatitorotechnology transferred on the basis of
Members’ notifications and report in regular CTEetivegs (JOB(07)/77).

The value of a coherent approach to the liberadimadf environmental goods has been identified at
UNCTAD expert meetings:

One of the key interests of developing countriesibaralization of EGS is enhanced access to
and effective use of [environmentally sound tecbgi@s] ESTs. It is, however, important to take
a holistic view of the transfer of ESTSs, linkingtd investment and access to other sources of
funding, licensing of intellectual property rightd’Rs), availability of skilled staff and other
services, such as engineering and constructionwels as support through development
cooperation and MEAs. Small and medium-sized erta® both in developing and in developed
countries, play a key role in technological develept, including cleaner technologies. All these
factors underline the importance of policy coheeerat both national and international levéls.

Any effort regarding technology transfer shouldkste® identify and address the specific barriers to
technology transfer facing developing countries.céiuld also be complimented with technical
assistance and capacity building designed to renmovetherwise address those barriers. As steps
towards achieving such an outcome, WTO Membergooamsider:

* Request Members to provide additional informatiom existing programmes and activities
designed to promote technology transfer (building imformation submitted by Canada
(TN/TE/W/50/Rev.1) and other delegations).

e Identify any aspects of the work of the WTO Worki@youp on Trade and Transfer of
Technology that may be of relevance to the worthefCTESS under paragraph 31(iii).

 Examine potential for synergies between the teduyoltransfer provisions in Multilateral
Environmental Agreements and the WTO’s work on emmental goods and on technology
transfer, in order to increase flows of technoledi® developing countries (through, for example,
Information Exchange Sessions in the CTE).

» ldentify additional activities and initiatives theduld be taken in collaboration with or beyond the
WTO to promote technology transfer in a manner isbeist with the paragraph 31(iii)
negotiations.

Based on further discussions about the relationbkigveen environmental goods and technology
transfer, WTO Members could consider establishinggaak programme to examine the linkages

45 Submission by Argentina and Indiategrated Approach to Paragraph 31(LIJOB(07)/77, Committee on Trade
and Environment, Special Session, 6 June 2007, at 2

48 UNCTAD, Report on the Expert Meeting on Definitions and &isions of Environmental Goods and Services in
Trade and Developmer to 11 July 2003, (TN/TE/INF/6) at 11
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between these issues, and identify additional stegismight be taken within the mandate of the WTO
to increase flows of environmental technology teedeping countries. Efforts to identify additional
means to transfer technology and related techkicalv-how to developing countries, drawing on
experiences elsewhere in the WTO, could help tarreeagreement under paragraph 31(iii)) and
increase the likelihood of win-win-win outcomesrfrahe environmental goods negotiations.

Xlll. ADDRESSING NON-TARIFF BARRIERS

In paragraph 31(iii) Ministers called on WTO Membéo examine and reduce non-tariff barriers to
trade in environmental goods. The importance of gairt of the mandate has been underscored by a
number of WTO Members. New Zealand has statedtthedards non-tariff barriers as a serious issue
and has proposed “that discussion move from theathsand conceptual to the practical” and said it
“looked forward to the identification of specifiom-tariff barriers that affected Members’ market
access for environmental goods” (TN/TE/W/49/Rev@anada, the European Communities, New
Zealand, Norway, Singapore, Switzerland and thetddniStates have noted that “specifically
identified non-tariff barriers on particular goo@scluding any time-consuming and burdensome
customs formalities) should also be addressed edigced to the maximum extent so as to facilitate
trade in environmental goods” (TN/TE/W/65 and TN/MW70). Cuba has suggested “taking up an
outstanding issue — the analysis of non-tariff ibesr— that has not been seriously addressed sn thi
Committee” (TN/TE/W/69).

Little practical progress has been made so fadémtifying non-tariff barriers in the CTESS. Thss i
true in part because proponents of the list apprdzave not seen themselves as the principal
demandeurs of this part of the mandate, and o#flegdtions have been reluctant to identify products
and associated non-tariff barriers as this rislkyiph into a discussion of lists. As non-tariff bhars

are formally part of the paragraph 31(iii) mandaTO Members will ultimately need to address
them. Doing so may prove easier if WTO Membersadle to identify areas of possible convergence
— on topics such as environmental areas, prodwetrage and special and differential treatment — and
are able to engage more actively on related issues as technical assistance and technology transfe
It will also require WTO Members to point to spéciexamples of non-tariff barriers that pose
problems for their exporters.

As noted by the European Communities, any exanoinatif non-tariff barriers in the field of
environmental goods will need to take into constlen that environmental markets are “regulatory
driven” (TN/TE/W/47). In many cases, regulationsate environmental markets or at least augment
demand for environmental goods. Good environmemeiglilations can also contribute to improving
the competitiveness in national and internationatkmts of firms providing environmental godds.
Consequently, any effort to remove non-tariff bensiwould have to be careful not to undermine
markets for those goods. Nor would be appropriatgetk to “eliminate” non-tariff barriers but rathe
to ensure they do not pose unnecessary barritiasde.

How might the issue of non-tariff barriers be addeal in practice? The United States has saidh&to t
extent they are not covered generally by otheriglises or within the context of the new market
access negotiation, Members should establish aanésh for dealing with NTBs on environmental
goods specifically, including through bilateral négtions” (TN/TE/W/8). Argentina and India have
recently stated that “noting that domestic reguiatequirements often act as NTBs, Members should
consider relaxing those requirements to the extentssary for the effective conduct of the agreed
environmental activities. Members will also consi@stablishing a structured work programme to

" The Prague Statement: The Contribution of Good Bnwiental Regulation to CompetitiveneBaper by the
Network of the Heads of European Environmental éxtadn Agencies (November, 2005) available at:
http://org.eea.eu.int/documents/prague_statemewifer statement-en.pdf
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address other non-tariff barriers faced by develgpiountry Members in export of environmental
goods” (Job(07)/77).

XIV.  CONCLUSION

Proponents of both the list and project/integratpgdroaches point to the importance of the separate
mandate established in paragraph 31(iii), but ematvs a different conclusion. Proponents of the lis
approach tend to conclude that the separate mamditates Ministers’ intention for “NAMA plus”
negotiations, implying deeper cuts in tariff andn#ariff barriers than negotiated in the NAMA
negotiations. Proponents of the project/integraapgroaches tend to conclude that the separate
mandate indicates Ministers’ intention for “NAMAuyd” negotiations, implying additional efforts to
secure environmental and development “wins” throtighnegotiation, using special and differential
treatment and other measures, for example, regatdahnical assistance and technology transfer.

These two views are not fundamentally inconsistemirinciple, but will require careful management
of both the process and substance of the negatidttbey are to be resolved in practice. At thege

in the negotiations, it seems likely that an eftorpromote convergence around environmental areas
and factors for evaluating the negotiation’s prddtmverage are more likely to yield progress than
attempts to continue discussions at the level etifip products or projects. There are, of couese,
variety of ways of configuring the various elemeniscussed above to achieve a balanced and
development-oriented result from the negotiati@ise way of proceeding in the medium term could
involve seeking to:

+ Draw on existing classifications of activities acategories to develop an agreed classification of
environmental areas, and identify shared goals @ohearea drawing on mutually agreed
international priorities such as those expresseatariMillennium Development Goals (e.g. water
and sanitation).

» ldentify ways to support a principled discussiortted negotiation’s product coverage in each of
these areas by drawing on the existing work ofGR&SS to identify a set of factors to use as a
reference when identifying relevant environmentadsg.

» Discuss various modalities for special and diffésrireatment, capacity building and technical
assistance with a view to ensuring a balanced mdciom the negotiation taking into account
the special needs and concerns of developing deantr

Based on such a discussion, WTO Members couldgagein a discussion of various approaches to
the negotiations, including the potential valueaofdual list” approach as a means of introducing
flexibility for developing countries into the negaitons (e.g. along the lines of the Chinese praPps
as well as appropriate means for addressing isslasng to non-tariff barriers and technology
transfer. These are, of course, other ways of ganfig the future work of the CTESS. Regardless of
how the work is advanced, it will be important #TO Members to secure an outcome that realizes
the spirit, not merely the letter, of the paragr&dffiii) negotiations and achieves true win-win-win
benefits for trade, environment and development.
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Annex 1

WSSD Plan of Implementation — Selected referencesg eénvironmental goods and technologies

Paragraph

Issue

Reference

Paragraph 6(k)

Poverty eradication,
food

Increase food availability and affordability, inding
through harvest and food
technology and management

Paragraph 8 (a

Poverty eradication,
energy

Improve access to reliable, affordable, economyjcall
viable, socially acceptable and environmentallynsbu
energy services and resources, taking into account
national specificities and circumstances

Paragraph 8(b)

Poverty eradication,
energy

Improve access to modern biomass technologies an
fuelwood sources and supplies,

Paragraph 9(a)

Poverty eradication,
industrial development

Provide assistance and mobilize resources to eghan
industrial productivity and competitiveness as vasll
industrial development in developing countries,
including the transfer of environmentally sound
technologies on preferential terms, as mutuallgedr

Paragraph
10(b)

Poverty eradication,
housing

Use low-cost and sustainable materials and ap@tepr
technologies for the

construction of adequate and secure housing for the
poor, with financial and technological

assistance to developing countries

Paragraph 14(f

Consumption and
production, eco-
efficiency

Increase eco-efficiency, with financial supportfrall
sources, where mutually agreed, for capacity-bagdi
technology transfer and exchange of technology

Paragraph 19
(a)

Consumption and
production, energy

Take further action to mobilize the provision of
financial resources, technology transfer, capacity-
building and the diffusion of environmentally sound
technologies according to the recommendations and
conclusions of the Commission on Sustainable
Development

Paragraph
19(c)

Consumption and
production, energy

Develop and disseminate alternative energy
technologies with the aim of giving a greater shwre
the energy mix to renewable energies, improvinggn
efficiency and greater reliance on advanced energy
technolog

11%

Paragraph 19(i

Consumption and
production, energy

Accelerate the development, dissemination and
deployment of affordable and cleaner energy efiicje
and energy conservation technologies, as wellas th
transfer of such technologies, in particular toaedeping
countries, on favourable terms, including on
concessional and preferential terms, as mutualigeal

Paragraph Consumption and Implement transport strategies for sustainable

20(a) production, transport development ... including through the development ¢
better vehicle technologies that are more
environmentally sound, affordable and socially
acceptable

Paragraph Consumption and Develop waste management systems, with highest

21(a) production, waste priorities placed on waste prevention and mininidzgt

management

reuse and recycling, and environmentally sound
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disposal facilities, including technology to reaaptthe
energy contained in waste

Paragraph 24

Managing natural
resources, fresh water

Mobilize international and domestic financial resms
at all levels, transfer technology, promote beatfce
and support capacity-building for water and saiaitat
infrastructure and services development

Paragraph
25(e)

Managing natural
resources, fresh water

Support the diffusion of technology and capacity-
building for non-conventional water resources and
conservation technologies, to developing countaigs
regions facing water scarcity conditions or subject
drought and desertification

Paragraph 25(f

Managing natural
resources, fresh water

Support, where appropriate, efforts and progranfiores
energy-efficient, sustainable and cost-effective

desalination of seawater, water recycling and water
harvesting from coastal fogs in developing coustrie
through such measures as technological, techrichl g
financial assistance and other modalities

Paragraph 36(f

Managing natural
resources, climate
change

Develop and disseminate innovative technologies in
respect of key sectors of development, particularly
energy, and of investment in this regard, including
through private sector involvement, market-oriented
approaches, as well as supportive public poliaes a
international cooperation

Paragraph
38(9)

Managing natural
resources, agriculture

Integrate existing information systems on land-use
practices by strengthening national research and
extension services and farmer organizations tgédrig
farmer-to-farmer exchange on good practices, sach
those related to environmentally sound, low-cost
technologies

Paragraph
39(a)

Managing natural
resources, desertificatio

Mobilize adequate and predictable financial resesyrc
ntransfer of technologies and capacity-buildingliat a
levels

Paragraph 42(f

Managing natural
resources, biodiversity

Promote concrete international support and pattiers
for the conservation and

sustainable use of biodiversity ... in particulaotigh
the appropriate channelling of financial

resources and technology to developing countrids an
countries with economies in transition

Paragraph
43(d)

Managing natural
resources, forests

Take immediate action at the national and inteonati
levels to promote and facilitate the means to aghie
sustainable timber harvesting, and to facilitate th
provision of financial resources and the transfet a
development of environmentally sound technologies
and thereby address unsustainable timber-harvestin
practices

Paragraph 43(f

Managing natural
resources, forests

Create and strengthen partnerships and internationa
cooperation to facilitate the

provision of increased financial resources, thedfer
of environmentally sound technologies,

trade, capacity-building, forest law enforcemerd an
governance at all levels

Paragraph 47(l

Health and sustainablé

» Transfer and disseminate, on mutually agreed terms,
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development

including through public-private mutigor
partnerships, technologies for safe water, saoitaind
waste management
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Annex 2
References to technology transfer in selected Multiteral Environmental Agreements

INSERT TABLE
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ENDNOTES (TO BE COMPLETED)
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